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Housing for Older Persons

BY MARK FRIEDMAN, FLORIDA BAR CERTIFIED AS A SPECIALIST

What does it mean to
be housing for older per-
sons community?

The Housing for Older Persons Act (HOPA),
was signed into law by President Clinton on De-
cember 28, 1995, and amended the housing for
older persons exemption against familial status
discrimination. The HOPA modified the statu-
tory definition of housing for older persons as
housing intended and operated for occupancy by
at least one person 55 years of age or older per oc-
cupied unit. It required that facilities or commu-
nities claiming the exemption establish age ver-
ification procedures. It established a good faith
reliance defense or exemption against monetary
damages for persons who illegally act in good
faith to exclude children based on a legitimate
belief that the housing facility or community
was entitled to the exemption.

Age verification procedures.

In order to continue to qualify as a housing for
older persons community, the association must
satisfy each of the following requirements: a) at
least 8o percent of the occupied units must be
occupied by at least one person 55 years of age
or older per unit; b) the association must pub-
lish and adhere to policies and procedures that
demonstrate an intent to provide housing for
persons 55 years or older; and c) the association

must comply with rules issued by the govern-
ment for verification of occupancy through reli-
able surveys and affidavits. Children under the
age of 18 may not permanently reside in the units
designated as housing for older persons.

Documents to verify age

The following documents are considered reli-
able for age verification: birth certificate, drivers
license, passport, immigration card, military
identification, or any other state, local, national
or international documentation, provided it con-
tains current information about the age or birth.

Biennial Review

All condominiums must conduct a census once
every two years. Since people move, divorce, and
die, you cannot merely rely on existing records.
You are required to take a new survey of the oc-
cupants of the condominium building every two
years. This is done on a condominium-by-condo-
minium basis and is not something that UCO or
WPREF perform on your behalf.

What about Purchasers

The housing for older persons laws are occu-
pancy restrictions, they are not ownership re-
strictions. Persons of any age may purchase and
hold title to a condominium unit in your commu-
nity. They just may not occupy the unit, if such

IN CONDOMINIUM AND PLANNED DEVELOPMENT LAW

occupancy would violate occupancy restrictions.

What about good faith reliance noted in the
first paragraph

The president can sign an affidavit stating that
all of the steps were taken to designate the com-
munity as housing for older persons. The other
Board members may then rely on that document.

What if residents are seasonal occupants of the
unit?

The 55 or older occupant may be absent for a
season without affecting the exempt status of
the community. The unit would remain included
in the calculation of the 8o percent occupancy
requirement as long as the dwelling is not rent-
ed out, the owner/tenant returns on a periodic
basis, and maintains legal and financial respon-
sibility for the upkeep of the unit.

Mark D. Friedman, B.C.S. is a shareholder in the
law firm of Becker and is recognized by the Florida
Bar as a specialist in condominium and planned
development law. This article is intended for ed-
ucational purposes only and not as legal advice.
Please contact your attorney if you have issues
regarding your community’s Housing for Older
Persons status. Mr. Friedman may be contacted at
MFriedman@Beckerlawyers.com
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